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1 (K) Breach of Contract

11.1 What is a Breach of Contract?

A Breach of contract occurs when one of the parties to a contract refuses to perform his
obligation under the contract. A Breach of contract may be either partial or total but the
effect is that one of the parties fails to perform his part of the obligation. When a breach
of contract takes place then the aggrieved party is discharged from performing his part

of the obligations of the contract. The aggrieved party also has the right to take action
against the party n ot performing his commitment under the contract.

Figure 11.1 Breach of Contract

Breach of contract is of two types. These are anticipatory breach and actual breach.

Check vour Progress
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03-42:09
1.Anticipatory breach occurs in contracts
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1 (K) Breach of Contract

11.2 Anticipatory Breach

Anticipatory breach occurs in executory contracts. If befo re the performance of the
contract becomes due one of the parties decides not to perform the contract, it is an
anticipatory breach of contract. The person makes his intention known to the other party

that he does not intend to complete the contract and th e terms binding him to the
contract will no longer be his liability. The anticipatory breach is created in the following

way:

1. By express repudiation: One of the parties to the contract renounces his
obligations towards the contract before his actual per formance is due.

2. By implied repudiation: One of the parties before his performance is due
creates some impossibility before the time of performance by some act which
makes the performance of the promise impossible to complete

Section 39 of the Ind ian Contract Act states that in the doctrine of anticipatory
breach, if a party to a contract refuses or makes it impossible to perform his part

of the obligation completely, the other party can put an end to the contract,
except when by words or conduct t he first party shows his intention to continue
the contract

Illustration

Ramesh promises Pratibha that he will sell all the garments manufactured by him in the
month of March at a wholesale price and deliver them on the 26th of April 2008 so that
she can sell them on retail basis to her clients. On 5th April Ramesh informs Pratibha
that he is not interested in supplying the garments as he has a better price offer from
another party. Ramesh has committed anticipatory breach of contract by express
repudiat ion.

Illustration

Rani makes an agreement with Kaval that she will make her entire wedding trousseau

for Rs. 1,00,000 and delivered it to her on 15th August as the wedding date was 1st
September 2008. On 1st August Rani made the clothes ready but sold the entire order of
clothes to Simi for Rs. 1,70,000. Rani has committed anticipatory breach of contract by

implied repudiation.

Case Law 1

Hochster v De la Tour
1853 2E & B678

A person appointed an employee to accompany him on a tour at a specifi ed salary for
three months from the 1st of June. However, before June 1st the employer told the

employee that he was not required to accompany him to the tour. The employee sued

the employer before waiting for June 1st. The employer stated that since June 1st had
not yet arrived there was no breach of contract. The court held that since the employer

had made an anticipatory breach, the employee could take legal action before June 1st.

Therefore, the contract becomes a legal entity from the moment the agreem ent is made
and not when the performance is due.
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1 (K) Breach of Contract

11.2.1 Rights of Aggrieved Party

In anticipatory breach the aggrieved party has the following rights:

Figure 11.2 Rights of Aggrievec_lg Party

1 The aggrieved party has the right to rescind the contract and to claim damages
for causing problems by not completing the performance as agreed from the
other party. He may not wait for the due date.

1 The aggrieved party can wait for the date of performance and treat the contract
as operative till the date of perf ormance and wait for the person to perform. After
the completion of the date he has the right to sue for actual breach of the
contract. However, if before the actual performance some event takes place
which makes the contract impossible without the fault o f either party, the
contract becomes void due to supervening impossibility and the party will be
excused from performing his role in the agreement. The promisee will not be able
to take any action after that date.

Case Law 2
Avery v Bowden
1855 5E & B714

A person (A) chartered a ship (from B) and promised to load it within 45 days at a
specified port. When the ship arrived (A) told the captain to leave as he did not have any
cargo. The captain however continued to stay there. Before the agreed 45 days a wa
broke out and the performance could not take place because it became illegal. (B) sued
(A) in court for breach of contract. The court held that the contract was discharged by
impossibility and not by breach.

11.2.2 Amount of Damages

The damages availab le to the aggrieved party are the following:

1 If the aggrieved party rescinds the contract when the breach occurs, the damages
would be the difference between the price on that date and the contract price.

1 If the aggrieved party waits till the date of the performance, the damages will be
the difference between the price on the due date of the contract and the price of
the contract.
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1 (K) Breach of Contract

Figure 11.3 Amount of Da|:|1ages

|IIIustration

Raju promised to sell Meera 50 Samsung televisions as he was a dealer of televisi ons in
South Delhi. He promised to deliver the televisions by July 15, 2008 at a price of Rs.

17,500 each. On 1st July he informed Meera that he could not supply the goods to her.

What would be the damages which could be recovered by Meera (a) if she resci nded the
contract on 1 ' July, (b) if she waited until 15 ™ July when the market price of televisions
rose from Rs. 18,000 as on 1 st July to Rs. 18,500 by 15th July each?

Answer: (Q) If Meera rescinded the contract on 1 st July she would get the damages of
Rs. 500 x 50 = 25,000 and (b) if she did not rescind the contract until 15 " July she
would get 18,500 i 17,500 = Rs. 1,000 x 50 = Rs 50,000.
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1 (K) Breach of Contract

11.3 Actual Breach of Contract

Actual breach of contract is when one of the parties does not perfor m (a) on the due
date of the performance or (b) while the performance take place. This is explained in the
following manner:

1 On the due date of the performance: If one of the parties fails to perform or
refuses to perform his role in the contract on the date when it has to be
performed, iti s called actual breach of contract.

Illustration

Sanjay promised to sell 1000 ball pens for Rs. 5 each and to deliver it to Inder in two
installments on 11th and 14th of August 2008. On 11th August Sanjay failed to deliv er
the goods. This is an actual breach of performance on due date.

17 While the performance takes place: If one of the parties performs a part of
the agreed role in the contract and either refuses or fails to complete the rest of
the contract, it is called actual breach of contract while the performance takes
place. It is also called actual breach during the course of performance.

‘Checl-: Your Progress

Breach of contract

By express

Anticipatory Breach

By implied

Breach of contract

\ On the due date of

Actual breach ,/
\ While the

Roll your mouse over each node to view additional information.
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1 (K) Breach of Contract

Illustration

Avi agreed to sell 80 computers to Ravi at Rs. 25,000 each. He promised to supply 40
computers on each of th e following dates, 17th and 21st August 2008. As per the
agreement he delivered 40 computers on the 17th of August but he stated that he would

not be able to supply the rest of the computers. This is an actual breach of contract
during the course of perfor mance of the contract.

Case Law 3
Cort v Ambergate Railway Company
1851

Cort agreed to supply 3,900 tons of railway chairs at a fixed price. After he delivered
1787 tons of chairs the company decided not to take any more chairs. The company
failed to pe rform its role in the contract. This is actual breach of contract by the
company.

11.3.1 Consequences of Actual Breach

Section 55 of the Indian Contract Acts states that where there is a fixed time for
performance of the contract and a breach of contract occurs, the contract is voidable at
option of the promisee. Further, the promisee is also entitled to claim compensation for

losses in case of non performance of the agreement at the specified time.

If a fixed time is not specified for the performance of the contract it is not voidable at the
option of the promisee. However, the promisee is entitled to claim compensation for the
loss.

However, if the performance of a party to the agreement is accepted beyond this
specified date then the promissee cannot g et any compensation.

Illustration

Delhi Darbar in the Habitat Centre entered into a contract with Manjari that she would

sing every evening for three hours from 8 to
Rs. 3,000 per evening for her performance. M anjari works for 2 weeks and then absents
herself for the whole of the next week. What are the options available to the Habitat

Centre?

Answer: (a) The restaurant has the right to rescind the contract and claim compensation

for the | oss du esence froMthe pedormarice beeause the restaurant lost

its business.

(b) The restaurant has the option to allow Manjari to come and sing after one week and

claim compensation from her for the loss suffered by them by giving a notice to Manjari
of their i ntention to claim the damages from her.
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1 (K) Breach of Contract

11.4 Remedies for Breach of Contract

When a breach of contract occurs, the aggrieved party has certain options available to
him/her. The following course of action is available to the aggrieved party for enfo rcing
his/her rights if breach occurs:

Rescission of the Contract
Suit for Damages

Suit for Specific Performance
Suit for Injunction

Suit upon Quantum Meruit

E

Figurel1.4 Remedies for Breach of Contract

Remedies Available to an aggrieved Party

Rescission Suit for Suit for specific Suit for
of contract damages performance injunction

10
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1 (K) Breach of Contract

11.5 Rescission of the Contract

When there is a breach of contract by one party, the other party has the right to rescind
the contract and also refuse any further performance of the contract. By rescission of the
contract the aggrieved party is also free from discharging his role under the contract

The aggrieved party also has the option to sue the party under breach of contract for

damages under Section 75 of the Indian Contract Act. If this option is taken then the

aggrieved party has to file a suit for rescission of the contract. If the court gr ants the
aggrieved party rescission of the contract then the contract is cancelled. The aggrieved

party may now no longer fulfill his obligations under the contract. He also has the option

to apply for compensation for losses that have occurred to him by b reach of the contract
through non completion of the contract by the other party.

Illustration

Babbu promises Banu to deliver 200 Chinese sport shoes on 10th August 2008 for Rs.

600 each. Banu promises to pay for the shoes as soon as the delivery is given . Babbu
does not deliver the shoes. Banu has the right to rescind the contract. She may not pay

Babbu the promised price for the shoes. She also has the right to file a suit for
rescissions of the contract and claim damages for non performance.

Under Sect ion 64, if the aggrieved party treats the agreement as rescinded, he has to
restore any benefits that were received by him under the contract.

11.6 Suit for Damages

Damages are the monetary compensation for any loss that is suffered by an aggri eved
party due to breach of contract. Since the aggrieved party has been inconvenienced due

to breach of the contract the court decides in his favour and compels the party at fault to

accept responsibility for the loss and compensate the aggrieved party.

y

Figure 11.5 Suit for Damagés

The damages depend on the amount of loss incurred due to breach of contract. The

parties who have made an agreement can settle the amount of damages themselves

when such a breach occurs. Sometimes conflicts arise and price se ttlement is difficult
between the two parties. In this case the court makes an assessment of the losses and
damages have to be paid to the aggrieved party based on this assessment.

Section 73 lays down the different types of damages that an aggrieved part y can claim.
These are the following:

11
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General or ordinary damages
Special damages

Exemplary damages
Nominal damages

E R E ]

11.6.1 General or Ordinary Damages

General or ordinary damages arise out of breach in the usual course of the non
performance of the contra  ct. The aggrieve party has the right to claim damages for the
natural or direct losses due to breach of the contract. General losses do not have any
provision for damages in case of indirect and remote losses.

Case Law 4
Hadley v Baxendale
1854 9 EXCH 341

A milldéds main shaft of an internal combustion
contract with a firm of carriers to take the crank shaft to the manufacturers as a sample
for a new one. The carrier delayed the delivery of the product to the manufac turer. As a

result the mill remained non operational. The mill owner filed a suit against the carrier

company for the loss of the profits that he suffered because of the delay. He sued but

did not get the damages that he demanded. The reason for this was t hat the court felt
that the mill owner should have kept some spare parts or tried to get them on rent.

Since loss of profit was not due to direct or natural consequents of breach by the carriers

no damages could be allowed to the mill owner.

Illustration

Ajay promised to pay the money owed by him to Abhay on 28th September 2008 on
account of goods delivered to him. Ajay did not pay on the due date beacsue he had to
pay other creditors as well.therefore he paid other creditors on 28th September and did
not pay Abhay. Is Ajay liable to pay Abhay?

Answer: Ajay is liable to the extent of the amount he had to pay Abhay with interest on

the date he actually makes the payments. However, he is not required to pay any
damages which do not occur directly in the us ually course of things from the breach of
contract.

Illustration

Alok promises to deliver 1500 pencils on 16th July 2008 to Amulya. He does not know

anything about the methodology of working of Amulya. On the due date it begins to rain

heavily and he i s unable to deliver the pencils. Amulya looses his contract with the
university to supply stationary worth Rs. 3,00,000 because he could not deliver a part of

the agreed goods in time. Alok is not responsi

Illustration

Amar makes a contract with Veer to supply to him fabric for making summer uniforms

for the staff. He is unable to supply the fabric on the due date and it becomes too late to

make the uniforms for that year delivered. Is Amar liable for the losses of Veer?
Answer: Amar has to give compensation to Veer by calculating the difference between

12
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the contract price and the market price of the fabric at the time of delivery. He however
is not expected to compensate for the profit which Veer would have made by
the uniforms or pay for any expenses for manufacturing the uniform.

tailoring

Check Your Progress

Kindly answer the following Questions

As per suit for injunction, the negative part of the agreement should be separate from E

| -

| Yes
| Ho

2. Angwer the question by clicking the appropriate check boxes.

“Where there is no standard for quantifying the actual damages that are caused to the E

Yes

Attempt the questions and scroll down to click the Submit button for results.
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Check Your Progress

A

SUIT UPON QUANTUM MERUTE 01

If a party has completed a
part of his performance to
the contract and the
other party decides not
to complete the contract
and work has to be

stopped due to breach of
contract, quantum meurit
will apply.

When a person in the
course of the contract
compléetes some part of
his performance but it is
discovered thst the
agreement is void. He
becomes entitled to some
reasonable remuneration.

When a party to the
contract performs and the
other party enjoys the
benefits of the work, he is
bound to compensate the

other with & reasonable
sum, even though no
agreement for payment
was made formally.

Quantum meurit can be
paid only when work is
completed., If it is
divisible it will be paid
for that part of the work

that is completed. If it
cannot be divided the
party will not be entitled
to claim any
compensation,

Click the flash cards to know more

11.6.2 Special Damages

Compensation for special losses is called special damages. Compensation is recovered
only in special circumstances and if it is brought to the

notice of the defaulting party.

When a party claims special damages it has to prove that the other party to the contract,

knew, at the time of making the contract, that there would be a loss in special
circumstances, i
If speci al damages are proved as a result of breach of contract and it is communicated to
the other parties then special damages will be awarded.

case

of breach

of contract.

\Illustration

Malik agrees to repair the machine of Mr. Sangi so that he would not suffer any losses in
business. Mr S angi agreed to pay Rs. 5,000 in advance for getting the machine fixed by
10th of July. Malik repaired to machine but it was not according to the contract. Malik
has to pay the cost of the additional repairs which Mr. Sangi will have to make to use the
mach ine to full capacity.

Illustration

o the landlord by December 2007. The

Semitech builders promised Mr. Ahuja that they would complete the construction of a
house and give possession of it by 1st January 2008. Mr Ahuja was living in a rented
apartment. This apartment had to be given back t
builder was informed of this and the agreement was made. However, Semitech builders
did not keep their promise. They have to pay a compensation for breach of contract.
They also have to pay the rent of another house in
waiting for the new house to be ready. In addition the builder will have to pay
compensation for relocating Mr. Ahuja to an apartment as Mr Ahuja has to give back the
present apartment to the landlord.

which Mr. Ahuja would live while

Institute of Lifelong Learning, University of Delhi
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11.6.3 Exemplary damages

Exemplary damages are also called vindictive damages. They are awarded by the court if

a party has suffered mentally or emotionally due to breach of the contract. The court

makes an exception to the general principle that damages should be awarded on ly for
financial loss due to the breach of contract.

The law finds it difficult to compensate for mental pressure or suffering or humiliation of

the aggrieved party due to the breach of the contract. It usually compensates for

financial losses. In excepti  onal cases it awards exemplary damages.

r 1

LA

Figure 11.6 Exemplary Damage

There are two important matters in which the court awards exemplary damages. These
are the following:

1 Breach of promise to marry another person
1 Unjustified refusal of banker to honour a cheque of another person.

Breach of promise to marry another person: If there is a breach of contract to
marry another person although a promise has been made, the aggrieved party can claim
damages from the person who has broken the promise. The reason f or this is that the
aggrieved party has been emotionally hurt and has also lost his/her reputation in public.

Since it is difficult to measure the financial loss in such a case, the court awards
exemplary damages.

Unjustified refusal of a banker to honour a cheque of another person: Sometimes
a bank refuses to honour a cheque even though the account holder has sufficient funds

in his/her account. This causes loss of reputation to the account holder. The aggrieved

party can claim damages from the bank. The smaller the amount that is dishonoured the
greater would be the damages.

11.6.4 Nominal Damages

Nominal damages are awarded when in a breach of contract the aggrieved party does

not have any losses due to the breach. The courts however treat this seriousl y so that
such types of breach are not made by the parties. Therefore, they award a small token

as compensation to take note of the offence made by the guilty party. A small
compensation may be charged so that the guilty party recognizes its mistake.

15
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Figure 11.7 Comgensatio;

11.6.5 Rules Regarding Damages

The rules are a guide for the courts to measure the damages to the aggrieved party. The
following are the types of damages awarded by the court:

1

Compensation:The courts award compensation and not penalty because the
objective is that the aggrieved party should be compensated and not to prove a

party guilty of punishing him for causing breach. The law does not consider
breach of contract as a crime fit for punishment.

Limited damages: The court awards com pensation to the aggrieved party when
the contract is not performed according to agreement. It does not pay damages

for expectations of the aggrieved party or for incidental or remote causes that are

not connected with the contract

Damages attributed directly to the contract: Damages are awarded by the
court for losses occurring in due course of the contract. Damages may be general

or special depending on the circumstances of the case.

Stipulation for liquidated damages or penalty: The parties to the contr  act
can themselves stipulate the damages to be given to the aggrieved party either

by way of liquidated damages or penalty. English law and Indian law define
stipulation of amount of damages differently.

Damages under sale of goods: In sale of goods there  are several problems of

breach of contract. As damages, t he aggrieved party will get the difference in
value between the contract price and the market price on the date of the b reach
of the contract

Expenses of the suit: The expenses of conducting a suit in the court can be

recovered from the party that has created a breach to the contract. However, it is
the courts discretion to award the cost of the suit to the guilty party

16
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Check vour Progress

Rules Regarding Damages

Expenses of the suit

Damages under sale of goods

Stipulation for liguidated damages

Damages attributed to contract

r ™

The expenses of

conducting a suit in the
court can be recoverad
from the party that has
created a breach to the

contract. However, it is the
courts discretion to award

the cost of the suit to the

guilty party.

Click yvour mouse on each step to view its description.

11.6.6 Liquidated Damages and Penalty under English and Indian
Law

The liquid ated damages are an assessment by the parties to the contract of the amount

that the aggrieved party would suffer in case of breach. If there is a pre -estimate of
damages it is called a stipulation by way of liquidated damages.

When the parties decide on a  n amount which is very high in proportion to the loss that

would be suffered by the aggrieved party in case of breach of contract it will called a

penalty.

Figure11.8 English and IndiéA‘Law
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Case Law 5
Dunlop Pneumatic Tyre Company v The New Garage and Motor Company
1915 AC 79

In this case a manufacturer of tyres made several technical rules with a dealer that if he

sold a tyre below the list price he would have to pay a penalty of £5. The dealer made a
breach of contract. The House of Lords declared that they would have to pay liquidated
damages for breach of contract.

1 English Law

English law states that when two parties have agreed on a stipulated amount of
damages, the court should be informed of it. If the court accepts that the stipulation is

by wa y of liquidated damages, then the aggrieved party would get the whole of the
amount agreed upon between both the parties as damages. The reason for this is that
the parties knew of the contract that had been entered into and have themselves
assessed the lo sses that would occur if one of the parties committed a breach of
contract. Sometimes the court finds that the stipulated amount of liquidated damages is
very high and is like a penalty to the guilty party. In such cases the court will make its
own assessm ent of the damages and award to the guilty party an amount that is
reasonable to be given to the aggrieved party.

2. Indian Law

The Indian Law provides greater advantage to the aggrieved party in comparison to the
English Law. The damages in case of breac h in each case are discussed in the court and
the amount which both the parties to the contract have stipulated as damages in case of
breach, at the time of entering into the contract are also considered. Yet the court has

the option to decide on further d amages for the aggrieved party. According to section 74
there is no distinction between stipulation of the amount of damages and penalty. If the
contract is broken, the aggrieved party is entitled to get reasonable compensation
assessed by the court.

Liqui dated damages can be distinguished from special damages. Under liquidated
damages the amount of damages in case of breach is predetermined whereas under
special damages the extent of losses due to breach are determined but the quantification

of damages are not determined. Special damages are determined by the court
depending upon the kind of losses in the case.

There are certain exceptions to section 74 of the Act. In these cases, whatever amount

has been fixed for payment under breach of contract will have to be paid in full even
though the amount is far in excess of reasonable compensation. These occur in the
following situations:

1. When a bail bond has been executed and it is recognizable in the court.
2. When a person appears in the court and a bond is made f or performing a public
duty or an act in which the public is interested.
Note :

1 It may be noted that this applies only to those to perform public duty and not
under government authority. If government rates the bond then under Section 74
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1 (K) Breach of Contract

the damages will h ave to be paid to the aggrieved party as determined by the
court.

1 Public duty does not involve commercial contracts like supply of stationery or
furniture. It consists of duties relating to work that is important for the public.

Illustration

Akriti is bou nd to attend court for public work on 20th of December 2008 or pay a
penalty of Rs. 3,000. She decides not to appear on that day in the court. She is bound to
pay the penalty.

Enhanced rate of interest: Section 74 of the Indian Contract Act states fithat
stipulation for increase interest from the date of breach can be considered as stipulation

by way of penalty & . The court can disallow the enhanced rate of interest if it is
exorbitant. The following points may be noted in this regard:

-
-
=
—
—
-
: 3
-
=
-
= =

= T = T
Figurel1.9 Rate of Interest

1 Interest can be paid only if there is an express or implied agreement, otherwise it
cannot be paid as damages.

1 A stipulation for enhanced rate of interest from the date of default is treated as
penalty if it is too high, but if it is reasonable th e court allows recovery of the
interest to the aggrieved party. Image 11.9 Rate of Interest

1 A party may be allowed the payment of a compound rate of interest but this is
possible when the interest rate is not enhanced.

Illustration

Amit gives a bond to Sa  njit to pay him Rs. 4,000 with interest of 15% per annum with a
stipulation that if there is a breach then the interest will be payable at 45% from the
date of default. This is called a stipulation by way of penalty and Sanijit will be allowed to
only recov er that amount which the courts consider to be reasonable.

11.7 Suit for Specific Performance

The court can use its discretion when it is essential to order the party that has made a
breach of a contract to perform what was intended to be done in the co ntract between
the parties.

19
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The Law usually does not insist upon performance of the contract that a party has
refused to complete even though the aggrieved party demands justice. The reason for

this is that the court considers compensation as damages to b e the right measure for the
aggrieved party. However, in some specific cases, courts may order the guilty party to
complete the contract entered into between the parties.

0oog

Figurel11.10 Suit for Specific Performance

When court orders specific performance: In the following cases the court can grant
relief and direct the guilty party in terms of specific performance of the contract:

f
f

Where there is no standard for quantifying the actual damages that are caused to
the aggrieved party by non - performance of the ¢ ontract.

Where the monetary compensation is not an adequate measure of the loss of the
aggrieved party. In cases of contracts entered into for sale of immovable property
or special rare antique pieces or certain items which mean a lot to the aggrieved
part y and which cannot be replaced.

Where a property of the aggrieved party is held by his agent or trustee and the
act is to be done to perform a trust function.

Where courts will not allow specific performance: The courts will not allow relief for
specific p erformance in the following cases.

il

When the court considers monetary compensation to be adequate for breach of
contract.

When contracts are made by trustees or agents who have violated their powers

and breach of contract occurs.

In contracts of a personal nature, especially in the case of a contract to marry or

a contract to stage a show.

In cases where the courts cannot supervise the performance of the contract
because it involves continuous duty to complete the contract.

In cases when the court is of the opinion that enforcement of specific
performance is not possible due to the intricacies of the terms of the contract.
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11.8 Suit for Injunction

Injunction is an order of the court where a person is prohibited to do a specific act or
action. Sometimes a p  arty to the contract does some action which he has promised that
he would not do; the court has the right to issue an order to prohibit him from doing it.
This action is taken by the court when a party is guilty of breach of some negative term

in the contr act. Injunction is therefore a negative order of the court that stops a party
from some action. It is in other words a preventive relief to a party at the discretion of

the court. To give an injunction there are certain requirements of the court. These are
the following:

Figurel1.11 Suit for Injunction

1 The contract between the parties should consist of two parts. One agreement
should be affirmative and the other should be negative in nature.

1 The negative part of the agreement should be separate from the positive aspect.
1 The person applying for injunction should not have failed in completing the
contract.

Illustration

A cricketer promised his club that he would only play for the particular club for 6 months

and not for any other association. After 1 month he joined another club and refused to
perform with the club under contract. Since this is a two part contract the court can

refuse specific performance of contract with the club but at the same time can also grant
injunction to restrain the cricketer from playing elsewhere.

Case Law 6
In Lumley v Wagner
1852 1 DMG 604

A person made a contract to sing at a particular theatre for 3 months and during that
time not to sing for anyone else. The singer made another contract with a new theatre
violating the fi rst contract. The theatre owner filed a suit. (i) The court ordered the
singer not to perform in any other place until the time of the contract is completed. (ii)
However, it did not compel the singer to actually perform and complete the first
contract.
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Check Your Progress

Kindly answer the following Questions

1. Answer the question by clicking the appropriate check boxes.

As per suit for injunction, the negative part of the agreement should be separate from

|l.
|'

| Yes
| Ho

2. Answer the guestion by clicking the appropriate check boxes.

“Where there is no standard for quantifying the actual damages that are caused to the

| -

ol i

Attempt the questions and scroll down to click the Submit button for results.

11.8.1 Earnest Money and Deposit

Sometimes, while forming a contract advance payments in the form of security deposits

are given. This deposit can be either an earnest money or a security deposit. The Court

draws a distinction between the two terms and judgements in both cases are slightly
different.

Earnest money: An advance payment made by one party to another is called an
earnest amount. The full payment is usually made later on the completion of the
contract. This advance payment of money is forfeit ed if the buyer of a product commits a
breach of contract.

Earnest money is viewed by the court as damages if such money has been paid in
advance. It can be forfeited if it is a reasonable amount, but if the loss is higher than the
earnest money, thenana  dditional amount has to be paid to the seller.

If a security deposit has been given by a person the courts consider it as a penalty. In

case of breach only a reasonable amount is allowed to be retained by the aggrieved
party. In case the aggrieved party do es not have any loss no amount can be retained.
Whatever compensation is decided, it cannot exceed the amount of the security deposit.
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Security deposit: An advance payment made by one party to another as guarantee for
the fulfillment of the contract by the person is a security deposit. Such an amount
cannot be forfeited if there is a breach of contract.

11.9 Suit upon Quantum Meruit

Quantum Merui- t means 6as much as earnedd. |t
that is done when work cannot be measured in terms of money. The doctrine of
guantum meruit is legally applied in some cases when there is a breach of contract. It is

like compensation when the performance of the work is not complete. A reasonable
compensation is given to the extent that the perf ormance has been completed. The
amount of compensation is paid because further performance has been stopped either
because there is a breach of contract or because an agreement is discovered to be void.

4

Figure 11.12 Suit Upon Quantum Meruit

Case Law 7
Plinche v Colburl
1831 5C. & P. 58

In this case the defendants who were publishers engaged the plaintiff who was an author

to write an article for their magazine. As part of the contract the plaintiff prepared the
manuscript and a large number of drawings. After a considerable amount of work was
done the defendants decided to discontinue with the publication. The plaintiff claimed
remuneration for the work completed by him. The court decided in his favour for
compensation under quantum meruit.

In order to  apply under quantum meruit there have to be fulfilment of certain
conditions. The contract should be discharged by the other party and not the claimant of
compensation under quantum meruit. Damages are considered to be compensatory but
guantum meruitum i s provided as a restitution or reasonable compensation which is
given as remuneration. In a following cases quantum meurit can be applied for:

1 Breach of contract:If a party has completed a part of his performance to the
contract and the other party decides not to complete t he contract and work has
to be stopped due to breach of contract, guantum meurit will apply.

1 Void agreement: When a person in the course of the contract completes some
part of his performance but it is discovered that the agreement is vo id. He
becomes entitled to some reasonable remuneration.

23
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Case Law 8
In Craven Ellis v Canons Ltd.
1936 2 K. B. 403

A person was appointed as a managing director through an agreement between him and

other directors of this company. Since, none of the directors took qualification shares, so
accordingly they were not entitled to act as directors. The managing director sued the
company for receiving remuneration under quantum meurit for the work done by him.

The court allowed the company to compensate the managing director under quantum
meurit although the agreement to the appointment was void.

1 Implied payment: When a party to the contract performs and the other party
enjoys the benefits of the work, he is bound to compensate the other with a
reasonable sum, even though no agreement for payment was made formally. The
party had performed his part of the work without any intention of doing it
gratuitously.

1 Divisible and non divisible work: Quantum meurit can be paid only when work
is completed. If it is divi sible it will be paid for that part of the work that is
completed. If it cannot be divided the party will not be entitled to claim any
compensation.

Case Law 9
In Cutter v Powell
1795

A sailor was to be given a lump -sum remuneration for completing a voyag e. He died
before completing the voyage. His widow sued the company. The court held that she

would not get remuneration because the payment was to be made only for completion of

a particular service.

Illustration

A contractor made an agreement with So nu to construct the ground floor and the first
floor of his house. After the construction of the ground floor has completed, Sonu
decided not to continue with the construction. The contractor demanded remuneration

for the completed work. The court held tha t since the project was divisible and also since
it was a breach of contract by Sonu and not the contractor he should be paid his dues for
completion of the work performed by him under quantum meurit.

Illustration

A Contractor made an agreement with Mon u who was Sonubs broth
first floor of the house. Before completing it he decided to quit and not complete the

work although a sizable amount had been done. The contractor sued for remuneration.

The court cannot give relief to the contract or because the work was not divisible, and

half way he left Sonu and Monu in a lurch. No claim can be allowed because there was

no express or implied promise to pay for the work which is half done.
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Check Your Progress

SUIT UPON QUANTUM MERUIT

L

If a party has completed a
part of his performance to
the contract and the
other party decides not
to complete the contract
and work has to be

When & person in the
course of the contract
completes some part of
his performance but it is
discovered that the

When a party to the
contract performs and the
other party enjoys the
benefits of the work, he is §
bound to compensate the |

Quantum meurit can be
paid only wheén work is 8
completed, If it is
divisible it will be paid
for that part of the work

agreement is void, He
becomes entitled to some
reasonablé remuneration.

other with & reasonable
sum, even though no
agreement for payment
was made formally.

that is completed. If it
cannot be divided the
party will not be entitled
to claim any
compensation.

stopped due to breach of
contract, quantum meurit
will apply.

| Click the flash cards to know more

L —_— TM

Remedies For Breach of Contract

Suit Upon Quantum Meruit X

It is a payment for the proportion of work
that is done when work cannot be
measured in terms of money.

. o]
T
sk or e prormance |
———
[ R e

Click vour mouse over each Layer to view associated description.

Institute of Lifelong Learning, University of Delhi

25



1 (K) Breach of Contract

Suit For Specific Suit For Injunction
Performance

Suit Upon Quantum
Meruit

Click Start to display. Click an arrow to segregate it under an appropriate box'.

26
Institute of Lifelong Learning, University of Delhi



1 (K) Breach of Contract

Match the Following Layer

| Quantum meurit || Based on refrain |
| Injunction meurit || Liquidated damages |
|Enhanced damages || Penalty |
| Predetermined expenses | | Guarantees pavment |
|Earnest money || Ttaken cheaue |
| Security deposit || Order to complete performance |
| Nominal damages || Based on restitution |
| Exemplary damages || cancel contract |
| Rescission || Advance payment |
|Specific performance | | Based on promise to mainly |

Match the terms on the left with their correct description. You get ten chances to match each pair.

Practical Problem

-

The general manager of a firm appointed Sanjeev as chartered accountant to represent the firm
for financial matters. Subsequently, he found that only the directors of the firm could appoint |

Can he recover his salary for the time he has
performed his duties?

— Yes

~ No

Read the question carefully, then answer the questions by clicking the appropriate option.

h 4
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____ .
Practical Problem

|

Manav made a contract with Maneeta that he would deliver 150 Nokia Mobile phones for Rs.
5500 each on 13th August on which date he would receive his payment as well. Manav did not

Can she recover the amount from Manav?

— Yes

~ No

Read the question carefully, then answer the gquestions by clicking the appropriate option.

d

.
Practical Problem

|

Muttu was employed by Kala for Rs. 80,000 to do the painting of the walls of her house. Before
completing the painting he decided to leave India and settle in Malaysia as his visa had come. He

Can he recover the amount?

—~ Yes

~ MNo

Read the question carefully, then answer the questions by clicking the appropriate option.
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Practical Problem

|

Sunny took a loan from Abhinav to buy a house. Abhinav gave him Rs. 15,00,000 at 10% rate of
interest. However if the money was not returned in two years time he would charge him an

-

Iz Sunny liable?

— Yes

~ No

Read the question carefully, then answer the questions by clicking the appropriate option.

Practical Problem

|

Jumna was to construct the whole building and then only the people who wanted to buy it
would make the payment to her. Before Jamuna completed the building she died. Her son asked

ls the son entitled to compensation?

— ¥Yes

~ MNo

Read the gquestion carefully, then answer the questions by clicking the appropriate aption.
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.
Practical Problem

Popli gave a firm of couriers’ 50 envelopes to be delivered in a week's time. Due to some
problem, the envelopes could not be delivered in time. Popli demanded to be compensated for

Will he succeed in receiving compensation?

— Yes

-~ No

Read the guestion carefully, then answer the guestions by clicking the appropriate option.

b w |
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Summary

Breach of contract
1 When one of the parties decides not to complete the performance in the contract, it is
said to be a breach of contract.
1 Breach of contract may be actual breach or anticipatory breach

The aggrieved party has the following remedies for a breach of contract:
Suit for rescission

Suit for damages

Suit for specific performance

Suit for injunction

Suit for quantum meurit.

=a =4 -8 —a

Suit for rescission

Rescission means cancellation of the contract.

When there is a breach the other party can refuse to perform his contract.

The court provides rescission through specific relief for resending a contract.

Rescission is given when the contract is voidable.

Rescission is not awarded when due to change of circumstances or due to third party
rights acquired in ~ good faith.

=4 =4 —a —a 9

Suit for damages

1 Damage means monetary compensation to aggrieved party.

1 The kinds of damages that are awarded are ordinary damages, special damages, nominal

damages and exemplary damages.

1 Ordinary damages are awarded for actual loss suffered and that which arises out of the
usual course of things due to the breach.
Special damages are paid for special and unusual circumstances.
Exemplary damages are given for compensation of losses and not as punishment.
Nominal damages are awarded only to rec ognize the rights of the aggrieved party. It is a
small monetary loss but it inconveniences the other person.
The English Law distinguishes between penalty and liquidated damages.
The Indian law does not find any difference between penalty and liquidated d amages.
Stipulation of interest at an ordinary rate is liquidated damages and enhanced rate is
penalty.

= =& -9

=a —a -8

Suit for specific performance
1 When court directs a party to complete the contract, it is called specific performance. This
is a relief granted by the court.

Suit for injunction
1 Injunction is preventive relief where damages cannot bring adequate relief.

Suit for quantum meurit
 Quantum meurit is awarded by the court for the proportion of work completed before
there is a breach of contract or agreeme nt is discovered to be void.
1 It can be awarded only if the other party to the contract has made a breach and a sizable
amount of work has been done and work is stopped without any fault of his.
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Glossary

Type the keyword to view the glossary terms.
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